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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-4) 


PPG Inoustrigs, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, VITRO FLEX, 
S.A., AND CRISTALES INASTILLABLES DE Mexico, S.A., DEFENDANT- 
INTERVENORS 


Court No. 89-12-00678 
[Plaintiff's application for preliminary injunction granted.] 


(Dated January 17, 1990) 


Stewart and Stewart (Terence P. Stewart and David Scott Nance) for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice ( Velta 
A. Melnbrencis) for the defendant. 

Brownstein, Zeidman and Schomer (Irwin P. Altschuler, David R. Amerine, Clau- 
dia G. Pasche and Jeff P. Manciagli) for the defendant-intervenors. 


MEMORANDUM OPINION 


CarMAN, Judge: This Court issued an order on January 5, 1990, 
granting plaintiff's application for a preliminary injunction. Pursu- 
ant to Rule 52(a) of this Court, this opinion sets forth the findings of 
fact and conclusions of law underlying the issuance of that order. 

Plaintiff commenced this action by filing a summons and com- 
plaint concurrently with an application for a temporary restraining 
order and preliminary injunction. Plaintiff contests certain aspects 
of the final determination of the Internation Trade Administration 
(ITA) in its administrative review of the countervailing duty order 
covering fabricated automotive glass from Mexico for the calendar 
year 1986.! 

On December 26, 1989, with the consent of all parties, Senior 
Judge Bernard Newman sitting in Motion Part, granted plaintiffs 
request for a temporary restraining order and scheduled a hearing 
on the merits of the imposition of a preliminary injunction. The 
temporary restraining order enjoined the defendant from making or 
permitting the liquidation of any unliquidated entries of fabricated 
automotive glass, including tempered and laminated automotive 
glass, produced by the Mexican manufacturers and exporters, Cris- 


IPlaintiff claims jurisdiction under 19 U.S.C. §§ 1516a(aX2XAXiXI) and (2XBXiii), and pursuant to 28 U.S.C 
§ 1581(c). 
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tales Inastillables de Mexico, S.A., and Vitro Flex, S.A., which were 
entered or withdrawn from warehouse on or after January 1, 1986 
and exported on or before December 31, 1986. 

At the hearing, the Court granted the application by the Mexican 
manufacturers to intervene as of right. Defendant-intervenors op- 
posed plaintiff's motion for a preliminary injunction in part. The 
defendant United States consented to the issuance of a preliminary 
injunction. After hearing the arguments of the parties, the Court is- 
sued an order enjoining the defendant from liquidating any and all 
entries covered by the temporary restraining order. 


BACKGROUND 


On December 19, 1989 the ITA published its final determination 
concerning its administrative review of the countervailing duty or- 
der covering fabricated automotive glass from Mexico for the calen- 
dar year 1986. Fabricated Automotive Glass From Mexico; Final Re- 
sults of Countervailing Duty Adminstrative Review, 54 Fed. Reg. 
51,908 (Dec. 19, 1989). The determination noted the ITA had found 
the total grant or bounty for the period January 1, 1986 through 
December 31, 1986 to be zero. The ITA instructed the Customs Ser- 
vice to liquidate all outstanding entries of the merchandise export- 
ed during the 1986 calendar year without regard to countervailing 
duties and directed that no countervailing duty deposits be collected 
henceforth. 

At the administrative hearing before the ITA, defendant-inter- 
venors argued that as a result of Mexico’s accession to the General 
Agreement on Tariffs and Trade (GATT), effective on August 24, 
1986, countervailing duties could not be assessed on merchanise 
subsequent to that date, without an injury determination pursuant 
to section 303(a\(2) of the Tariff Act of 1930. 19 U.S.C § 1303(a)(2) 
(1988). Plaintiff argued that the ITA had neither the obligation nor 
the authority to revoke the countervailing duty order for the period 
after August 24, 1986 (the “post-GATT” period). 

In its determination the ITA stated: 


The merchandise covered by this review is afforded duty-free 
status under the Generalized System of Preferences. Section 
303(aX2) prohibits the imposition of countervailing duties on 
duty-free products absent an affirmative injury determination 
when the United States has an “international obligation” to 
provide such a test. Mexico’s accession to the GATT imposes 
such an international obligation on the United States with re- 
spect to duty-free merchandise entered into the United States 
after the date of Mexico’s accession. 


54 Fed. Reg. at 51,912. Nevertheless, the ITA declined to address 
the issue of whether Mexico’s accession to the GATT required revo- 
cation of the countervailing duty order as to merchandise entered 
subsequent to that date. THe ITA reasoned as follows: 
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Assessment of duties is not an issue at this time because the 
total bounty or grant for the period January 1, 1986 through 
December 31, 1986, is zero. Moreover, we are currently pursu- 
ing means by which an injury determination could be made 
concerning imports of Mexican automotive glass entered on or 
are August 24, 1986, the date of Mexico’s accession to the 


Id. 

Thereafter, plaintiff commenced this action to contest certain of 
the ITA’s findings that resulted in its determination of a zero boun- 
ty or grant for entries covered in the administrative review. In op- 
posing plaintiff's motion for the preliminary injunction, defendant- 
intervenors object only to the issuance of a preliminary injunction 
for the liquidation of merchandise entered after Mexico’s accession 
to the GATT, i.e., during the period from August 25, 1986 through 
December 31, 1986. At oral argument defendant-intervenors con- 
sented to the granting of a preliminary injunction covering the peri- 
od from January 1, 1986 through August 24, 1986. 


DISCUSSION 


A preliminary injunction is an extraordinary remedy that must 
be granted sparingly. Zenith Radio Corp. v. United States, 1 Fed. 
Cir. (T) 74, 77, 710 F.2d 806, 809 (1983). It should be granted only 
upon a clear showing that the movant is entitled to the relief re- 
quested. American Air Parcel Forwarding Co., Ltd. v. United States, 
1 CIT 293, 298, 515 F. Supp. 47, 52 (1981). 

When considering an application for a preliminary injunction, it 
is well settled that the movant must establish four factors: (1) a 
threat of immediate and irreparable injury; (2) the likelihood of suc- 
cess on the merits; (3) that the public interest would be better 
served by the relief requested; and (4) that the balance of hardship 
on all the parties favors the movant. Matsushita Elec. Indus. Co. v. 
United States, 5 Fed. Cir. (T) 116, 120, 823 F.2d 505, 509 (1987); 
Zenith Radio Corp., 1 Fed. Cir. (T) at 76, 710 F.2d at 809; S. J. Stile 
Assocs. Ltd. v. Snyder, 68 CCPA 27, 30, C.A.D. 1261, 646 F.2d 522, 
525 (1981); Timken Co. v. United States, 6 CIT 76, 78, 569 F. Supp. 
65, 68 (1983). 

In analyzing these criteria, the Court applies a “balance of hard- 
ship,” or sliding scale approach. See National Customs Brokers and 
Forwarders Assn. of America v. United States, 13 CIT ——, Slip Op. 
89-140 at 13 (Oct. 10, 1989) (citing Zenith Radio Corp., 1 Fed. Cir. 
(T) at 81, 710 F.2d at 812 (Nies, J. concurring)); Algoma Steel Corp., 
Ltd. v. United States, 12 CIT ——, 696 F. Supp. 656, 658 n.2 (1988); 
The Timken Co. v. United States, 11 CIT 504, 506-07, 666 F. Supp. 
1558, 1559-60 (1987); American Air Parcel, 1 CIT at 299-300, 515 F. 
Supp. at 53. 
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Plaintiff wiil clearly suffer immediate and irreparable injury if 
the injunction were not to issue. Liquidation of the entries in ques- 
tion would irrevocably deprive plaintiff of its statutory right to judi- 
cial review of the ITA’s administrative review of the 1986 calendar 
year. Liquidation of entries subject to an administrative review, pri- 
or to judicial review in this Court of the merits of the ITA’s deter- 
mination in the administrative review, constitutes irreparable inju- 
ry, since liqueidation of the entires would render judicial review a 
meaningless exercise. See Zenith Radio Corp., 1 Fed. Cir. (T) at 
77-78, 710 F.2d at 810; Timken Co., 6 CIT at 79-80, 569 F. Supp. at 
69. As the Court noted in Zenith, once liquidation occurs, a subse- 
quent decision by the trial court on the merits of the challenge to 
the administrative review “can have no effect” on the duties as- 
sessed on entries during the review period. Zenith Radio Corp., 1 
Fed. Cir. (T) at 78, 710 F.2d at 810. Should a decision on the merits 
alter the duty rate in this case, this Court would be powerless to 
grant the only effective remedy sought by the plaintiff: assessment 
of correct countervailing duties on the entries covered by the ad- 
ministrative review for 1986. See id. 

This conclusion is not altered by defendant-intervenors’ argument 
that plaintiff cannot possibly show irreparable harm concerning the 
post-GATT entries. Defendant-intervenors base this argument on 
the proposition that “any change in the duty rate which may result 
from the instant litigation would not * * * apply to [the] post-GATT 
accession entries” since, if the ITA were to find that a bounty or 
grant had indeed been conferred in this case, it would be required 
to revoke the countervailing duty order due to the absence of.an in- 
jury determination. Defendant-Intervenors’ Memorandum at 19-20. 

However, plaintiff argues, it is entirely possible that there will be 
an injury determination conducted in this case. The ITA stated in 
its determination that it is “currently pursuing means by which an 
injury determination could be made concerning imports of Mexican 
automotive glass entered on or after August 24, 1986 * * *.” 54 Fed. 
Reg. at 51,912. In rebuttal, defendant-intervenors contend there is 
no authority for ITA to conduct an injury determination at this 
time. 

At oral argument, as well as in the briefs submitted, defendant- 
intervenors, defendant and plaintiff did not cite any court determi- 
nations upholding the authority of the ITA to request, or to con- 
duct, an injury determination at this point in the administrative 
process. The Court, also, is not aware of any court decision deciding 
this issue. The ITA, however, has recently grappled with this issue 
at the administrative level.? In this case, the ITA has not yet decid- 

2In Lime From Mexico; Final Results of Changed Circumstances Countervailing Duty Administrative Review 
and Revocation of Countervailing Duty Order, 54 Fed. Reg. 49,324, 49,325-29 (Nov. 30, 1989), the ITA determined 
in the context of a changed circumstances review that it had the authority to revoke a countervailing duty order 
as to post-GATT entries based upon a finding by the International Trade Commission (ITC) that a domestic indus- 
try would not be materially injured, or threatened with material injury if the countervailing duty order was re- 


voked. The ITC’s injury determination was apparently initiated by the President of the United States, who re- 
Continued 
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ed if an injury determination is feasible, though the ITA stated in 
its determination that it was “currently pursuing” means for such 
an injury determination. 

This Court expresses no opinion as to the resolution of this ques- 
tion at this time. Nevertheless, if liquidation were allowed to occur, 
and the plaintiff subsequently prevailed as to the so-called post- 
GATT entries, failure to grant the preliminary injunction would ef- 
fectively deny the plaintiff its remedy within the meaning of 
Zenith. The Court finds this factor weighs heavily in favor of grant- 
ing the injunction. 

Plaintiff argues that, despite several adverse rulings on related is- 
sues, it has raised questions in this litigation which are serious and 
substantial, and sufficient to show a likelihood of success on the 
merits. Defendant-intervenors also argue that plaintiff cannot show 
a likelihood of success on the merits because even if the ITA were to 
subsequently determine that the Mexican manufacturers did re- 
ceive a bounty or subsidy, the ITA could not actually assess the du- 
ty because of the lack of an injury determination. As discussed 
above, this Court takes no position as to defendant-intervenors’ as- 
sumption that duty could not be assessed under these circum- 
stances. The question of if and how an injury determination should 
be conducted for the concerned entries must first be decided by the 
ITA. At this time, it would be improper and premature for this 
Court to interrupt the administrative process and divest the ITA 
from the responsibility for this determination. 

The Court has examined plaintiffs arguments and finds them 
sufficient to satisfy the likelihood of success prong of the test for a 
preliminary injunction. Furthermore, the Court has examined the 
remaining parts of the test and determines that it is clearly in the 
public interest that the trade laws be properly administered, see 
Ceramica Regiomontana v. United States, 7 CIT 390, 397, 590 F. 
Supp. 1260, 1265 (1984) and PPG Industries, Inc. v. United States, 
11 CIT 5, 10 (1987), and on the sliding scale the Court finds that the 
balance of hardship favors the plaintiff. 


quested the United States Trade Representative (USTR) to urge the ITC to conduct the inquiry. The ITA claimed 
authority for this procedure in section 332(g) of the Tariff Act of 1930, 19 U.S.C. § 1332(g). 

See, e.g., Bricks From Mexico; Preliminary Results of Countervailing Duty Administrative Review, 54 Fed. Reg 
166, 167-68 (Jan. 4, 1989) (ITA withheld liquidation of post-GATT entries in order to determine feasibility of initi- 
ating an injury test); Lime From Mexico; Initiation and Preliminary Results of Changed Circumstances Counter 
vailing Duty Administrative Review and Intent To Revoke Countervailing Duty Order, 54 Fed. Reg. 33,264, 
23,264-65 (Aug. 14, 1989) (Intent to revoke countervailing duty order as to post-GATT entries based upon a new 
injury determination by ITC); Certain Textile Mill Products From Mexico; Final Results of Countervailing Duty 
Administrative Review, 54 Fed. Reg. 36,841, 36,843 (Sept. 5, 1989) (ITA withheld liquidation of post-GATT entries 
until it could resolve need for injury determination); Bricks From Mexico; Final Results of Changed Circum- 
stances Countervailing Duty Administrative Review and Revocation of Countervailing Duty Order, 54 Fed. Reg. 
53,163, 53,163 (Dec. 27, 1989) (ITA revoked countervailing duty order as to post-GATT entries based upon its 
changed circumstances administrative review, absent an injury determination, and upon receiving no comments 
in opposition to intent to revoke); Carbon Black From Mexico; Final Results of Changed Circumstances Counter- 
vailing Duty Administration Review and Revocation of Countervailing Duty Order, 54 Fed. Reg. 53,163, 53,164 
(Dec. 27, 1989) (Same); Certain Textile Mill Products From Mexico; Initiation and Preliminary Results of Changed 
Circumstances Countervailing Duty Order, 54 Fed. Reg. 53,164, 53,164-65 (Dec. 27, 1989) (Intent to revoke coun- 
tervailing duty order as to post-GATT entries on basis of information sufficient to warrant initiation of a changed 
circumstances administrative review, which included the failure of domestic interested parties to inform ITA to 
request USTR to request the ITC to conduct an injury investigation pursusnt to Section 332(g)); Litharge, Red 
Lead and Lead Stablilizers From Mexico—Initiation and Preliminary Results of Changed Circumstances Counter- 
vailing Duty Administrative Review and Intent To Revoke Countervailing Duty Order (In Part), 54 Fed. Reg 
53,669, 53,670 (Dec. 29, 1989) (Same) 
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CONCLUSION 


Based upon the foregoing discussion, this Court finds that the 
plaintiff established the grounds for this Court to grant the prelimi- 
nary injunction. 


(Slip Op. 90-5) 


A. Hirsh, INc., PLAINTIFF v. UNITED STATES, DEFENDANT, AND PAINT 
APPLICATORS TRADE AcTION COALITION (PATAC), DEFENDANT-INTERVENOR 


Court No. 89-06-00366 
[Remanded.] 


(Decided January 17, 1990) 


Susman & Associates (Barbara A. Susman) for plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel 
(George Thompson), United States International Trade Commission for defendant. 

Miller, Canfield, Paddock and Stone (Charles R. Johnston, Jr. and Doreen M. 
Edelman) for defendant-intervenor. 


OPINION 


Restani, Judge: In this action plaintiff, A. Hirsh, Inc., challenges 
the United States International Trade Commission’s (ITC) determi- 
nation summarily denying plaintiff's request for review, based on 
changed circumstances, of the Commission’s final affirmative deter- 
mination under 19 U.S.C. § 1673d(b) (1988) that plaintiff's goods 
threatened an industry in the United States with material injury. 
See Natural Bristle Paint Brushes from the People’s Republic of Chi- 
na, 51 Fed. Reg. 4662 (1986). In that determination the Commission 
found that the threat of material injury was caused by imports of 
natural bristle paint brushes from the People’s Republic of China 
(PRC) at less than fair value (LTFV). Plaintiff's request under 19 
U.S.C. § 1675(b) (1988) for review of that determination was filed on 
February 28, 1989.! Thereafter ITC requested comments to ascer- 
tain whether the review investigation should be commenced. Natu- 
ral Bristle Paint Brushes From the People’s Republic of China; Re- 
quest for Comments Concerning the Institution of a Section 751(b) 
Review Investigation, 53 Fed. Reg. 9496 (1988). Following receipt of 
various comments, ITC, on May 18, 1989, dismissed summarily 
plaintiffs request that a review investigation be instituted stating 
only: 

After consideration of the request for review and the responses 
to the notice inviting comments, the Commission has deter- 
mined, pursuant to 19 U.S.C. 1675(b) [and] the rule [of] 19 CFR 


119 U.S.C. § 1675(bX1) (1988) provides in relevant part: “Whenever the * * * Commission receives * * * a re- 
quest for review of * * * an affirmative determination made under section 1673d(b) * * * of this title, which 
shows changed circumstances sufficient to warrant review of such determination, it shall conduct such a review 
after publishing notice of the review in the Federal Register.” 
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207.45, that the request does not show changed circumstances 
sufficient to warrant institution of a review investigation, re- 
garding natural bristle paint brushes from the People’s Repub- 
lic of China. 


Dismissal of Request for Institution of a Section 751(b) Review In- 
vestigation; Natural Bristle Paint Brushes From the People’s Repub- 
lic of China, 54 Fed. Reg. 21491 (1989). ITC provided no further rea- 
soning or analysis. 

In its CIT RULE 56.1 motion for judgment on the record before 
the agency, plaintiff states that ITC’s dismissal of its petition was 
arbitrary, capricious, an abuse of discretion, and otherwise not in 
accordance with law because ITC failed to state the facts and legal 
conclusions to support its decision to deny plaintiff's request. Plain- 
tiff also argues that ITC’s decision was improper, because plaintiff 
demonstrated to ITC a reasonable presence of changed circum- 
stances sufficient to warrant review of the original antidumping 
determination. 

In its petition for review plaintiff asserted the following to sup- 
port its view that the circumstances had changed warranting ITC to 
inquire further: 


(a) the Commission’s predictions as to the imminence of 
threat were erroneous, and in fact never materialized; 

(b) there has been a rapid decline in Chinese paintbrush in- 
ventories in the United States to the point that such invento- 
ries virtually no longer exist; 

(c) the U.S. paintbrush industry is healthy and the threat 
perceived not only failed to materialize, but it is now clear that 
revocation of the original dumping order would not cause the 
domestic industry material harm or the threat thereof; 

(d) statistical data show that there has been and there contin- 
ues to exist no threat of price suppression; 

(e) Chinese paint brushes are, in fact, less competitive price- 
wise in comparison with other imports within the U.S. market, 
regardless of the application of a dumping order; 

(f) the fundamental change in the PRC’s economy in its shift 
from a non-market to a market economy warrants initiating of 
a review investigation; 

(g) Revocation of the subject antidumping order will pose no 
threat of harm. 


Plaintiff's Complaint at 2. 

In response to plaintiff's 56.1 motion, the government maintains 
(1) that the Commission correctly determined not to institute a re- 
view investigation because the only “changed circumstances” al- 
leged in the request for review were either irrelevant or legally in- 
sufficient, and (2) that in this circumstance the Commission’s gener- 
al legal conclusion was the only statutorily required “reasoning.” 
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DISCUSSION 


It is by now established that any reviewable determination re- 
quires a reasoned basis. See American Lamb Co. v. United States, 
785 F.2d 994, 1004 (Fed. Cir. 1986) (citing S.REP. NO. 249, 96th 
Cong., 1st Sess. at 252 (1979)). See also Carlisle Tire and Rubber Co. 
v. United States, 5 CIT 229, 232-33, 564 F. Supp. 834, 837 (1983); 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 
837, 844 (1984); Federal Election Comm’n v. Democratic Senatorial 
Campaign Comm., 454 U.S. 27, 31-2 (1981); Zenith Radio Corp. v. 
United States, 437 U.S. 443, 450-51 (1978). Failure of the decision- 
maker “to provide the court with the basis of its determination pre- 
cludes the court from fulfilling its statutory obligation on review.” 
Industrial Fasteners Group v. United States, 2 CIT 181, 190, 525 F. 
Supp. 885, 893 (1981), aff'd 710 F.2d 1576 (Fed. Cir. 1983). Under 
this standard, although ITC is allowed wide latitude in its decision- 
making in this area, it is not exempt from articulating its reason- 
ing. “Many choices of ITC involve ‘discretionary’ considerations, but 
the choices generally must be explained so that the reviewing court 
may discern the path of reasoning which led to the final outcome.” 
Asociacion Colombiana de Exportadores de Flores v. United States, 
12 CIT ——, 704 F. Supp. 1968, 1071 (1988). Cf: Matsushita Electric 
Industrial Co., Ltd. v. United States, 750 F.2d 927, 932-33 (Fed. Cir. 
1984); Avesta AB v. United States, 12 CIT ——, 689 F. Supp. 1173, 
1181 (1988). 

In the instant case ITC failed to articulate the reasons for its par- 
ticular application of law; it merely recited uninformative statutory 
language. Without an articulation of reasons the court cannot as- 
certain whether or not ITC’s decision was arbitrary, capricious, or 
otherwise not in accordance with law.” 

While some may argue that 19 U.S.C. § 1675(b) (1988) does not 
provide clearly for a statement of reasons supporting ITC’s decision 
in this type of situation, the fact that judicial review is provided for 
in 19 U.S.C. §1516a indicates that a statement of reasons is re- 
quired. The court agrees with defendant that not all determinations 
under the antidumping laws require findings of fact, but a state- 
ment of reasons, at least, must contain specific legal conclusions re- 
flecting a comprehensible rationale. Furthermore, the regulations 
referred to by ITC in its decision specifically require a statement of 
reasons. 19 C.F.R. § 207.45(3) (1989) states that “the request [for a 
review of an order based on changed circumstances] will be dis- 

219 U.S.C. § 1516a(bX1) (1988) sets forth the standard for judicial review of requests for determination review 
made under 19 U.S.C. § 1875/h), That subsection provides that “(t]he court shall hold unlawful any determina- 
tion, finding, or conclusion found (A) in an action brought under paragraph (1) of subsection (a) of tais section, to 
be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law * * 

19 U.S.C. § 1516a(aX1) states in relevant part: 

Within 30 days after the date of publication in the Federal Register of— 
(B) a determination by the Commission, under section 1675(b) of this title, not to review a determi- 
nation based upon changed circumstances * * * 
an interested party who is a party to the proceeding in connection with which the matter arises may com- 
mence action in the United States Court of International Trade by filing concurrently a summons and 


complaint, each with the content and in the form, manner, and style prescribed by the rules of that court, 
contesting any factual findings or legal conclusions upon which the determination is based. 


— << F- 


_— <== —  - 
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missed and a notice of the dismissal published in the Federal Regis- 
ter stating the reasons therefor” if ITC concludes there are no fac- 
tors sufficient to warrant a review. Jd. (emphasis supplied). Wheth- 
er or not ITC’s decisions are based on factual determinations or 
simply legal conclusions (defendant asserts the latter applies here), 
the court must determine whether the decision is a reasonable out- 
come under the standards applicable under the statute. As the stat- 
utory language of section 1675(b) is general, the court has at- 
tempted to determine what standards apply. 

Explaining the applicable legal standard the Avesta court noted 
that given the prior history of such a case,’ the party seeking re- 
view bears the initial burden of showing the existence of changed 
circumstances sufficient to warrant a review, but it need not estab- 
lish that the crucial factors that led to the affirmative determina- 
tion do not exit. Avesta, 689 F. Supp. at 1181.4 The Avesta court also 
stated the petitioner must support its allegations with specific facts, 
and the agency may weigh evidence. Jd. Finally, Avesta indicated 
that a “reasonable indication” standard does not apply. Jd. at 1175. 
The court concludes from these various statements, which were de- 
rived after consideration of the entire statutory scheme, that, in or- 
der to obtain a review, plaintiff must present facts which, when 
weighed against the other facts presented, would convince a reason- 
able decision-maker that a full investigation is necessary to estab- 
lish whether or not changed circumstances have obviated the need 
for the order in its present form. 

When making its changed circumstances determination in the 
past under the general statutory standard, ITC has looked at two 
core factors to make its initial determination whether to grant or 
deny the petition to review—(1) import pattern following imposition 
of its order and (2) market conditions. ITC has denied requests when 
the import pattern has shown, for example, that (1) imports to the 
United States had increased on a value basis; (2) there had been no 
decrease of imports through a purchase of local manufacturing fa- 
cilities; (3) the decrease in the volume of production was attributa- 
ble to the order; or (4) petitioner’s assertion of a change of technolo- 
gy was based on “merely a continuation of a trend” which was dis- 
cussed in ITC’s investigation resulting in the imposition of the 
order. Stainless Steel, supra at 43,614. See also Drycleaning Machin- 
ery From West Germany, 47 Fed. Reg. 6119 (1982). 

In addition, when looking at market conditions, ITC has declined 
to review its determination, based on changed circumstances, when 
it was shown that (1) there was an established domestic United 
States industry which benefited from the market conditions created 


3As stated in Matsushita, 750 F.2d at 932, the review does not operate on a “clean slate,” that is, an affirma- 
tive determination based on a finding of injury or threat thereof, is in place. 

4 Avesta at 1182 also quotes Matsushita to the effect that it must be shown that the antidumping order may be 
revoked without injury to the domestic industry. That, of course, is the standard applicable to the full review. In 
Avesta this statement was also made in the context of a discussion of a particular changed circumstance. If the 
statement can be read to conflict with the exposition of the legal standard applicable at this stage found in the 
earlier portion of Avesta, such earlier general explanation would appear to be the more precise, and it is found to 
be applicable here. 
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by the order; or (2) there had been a restructuring of the United 
States market and the importer’s domestic market attributable to 
the order imposed and not to other factors. Stainless Steel, supra at 
43,614. 

Further understanding of the term “changed circumstance” may 
be gleaned from instances in which requests for review on such ba- 
sis were approved. In those instances, ITC also looked primarily at 
import patterns and market conditions since imposition of the or- 
der. In the context of import patterns, ITC looked to see whether (1) 
they had changed generally; (2) there had been a change in competi- 
tion between the foreign source and the domestic industry; (3) the 
United States sales price of imports supplied by the entity on whom 
the order was imposed was higher than the price of comparable 
products; (4) the market share of the foreign producer had been tak- 
en over by other foreign suppliers; or (5) the foreign source had 
built or purchased domestic facilities causing a reduction in im- 
ports. Drycleaning Machinery From West Germany, 49 Fed. Reg. 
23,461, 23,462 (1984) & 49 Fed. Reg. 32,692 (1984); Birch Three-Ply 
Door Skins From Japan, 47 Fed. Reg. 14,978 (1982); Salmon Gill 
Fish Netting of Manmade Fibers From Japan, 46 Fed. Reg. 42,219 
(1981) & 46 Fed. Reg. 51,675 (1981). Cf Television Receiving Sets 
From Japan, 46 Fed. Reg. 32,702 (1984) (analyzing some of these fac- 
tors in the context of an actual review). 

As to changed circumstances in market conditions which war- 
ranted a review in the cited cases, ITC looked at whether (1) there 
was a change in the competition between the entity subject to the 
order and any segment of the domestic industry protected from ma- 
terial injury by the order; (2) there was a decline in imports unasso- 
ciated with the dumping order; (3) there was a decline in United 
States production which resulted from a lack of United States man- 
ufacturers who could produce a competitive product or counterpart 
because of a change in technological development; (4) there was a 
change in technological development which led to the importation 
of a new generation of products; (5) there was a significant United 
States production of the product since imposition of the order or 
United States production had moved offshore; (6) there was no sig- 
nificant United States manufacture of the product comparable to 
the one upon which the order was imposed; or (7) there was an in- 
crease in domestic demand which could not be satisfied by domestic 
United States producers. 

In comparison, plaintiff's request for review asserted that ITC’s 
predictions of a threat of material injury never materialized. Plain- 
tiff asserted further that paint brush inventories had rapidly de- 
clined and, were ITC’s order to be removed, because of the competi- 
tive nature and price sensitivity of the market, a harmful increase 
in Chinese natural bristle paint brush imports would not result. In 
addition, plaintiff pointed out that China’s market position had 
been supplanted after the order was imposed by imports from other 
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countries, such as Taiwan and South Korea. Despite these increased 
imports, however, plaintiff maintained that the domestic natural 
bristle paint brush industry had suffered no adverse reaction be- 
cause domestic United States demand for these brushes appeared to 
be particularly high. 

Plaintiff also averred that the specific market for the brushes im- 
ported from China prior to the imposition of the order, namely low 
quality chip brushes, had been filled by imports from Taiwan. In- 
deed, plaintiff argued that the brushes at issue had not been pro- 
duced in significant quantities in the United States since the early 
1970s. In addition, plaintiff stated that exchange rate fluctuations 
and world market prices indicated that Chinese brushes would not 
be cost competitive in the United States were the order to be actual- 
ly revoked. Finally, plaintiff pointed to the “profound” changes in 
China’s economy since imposition of the order which could warrant 
reconsideration of the order. In light of these factors plaintiff main- 
tained that no LTFV sales would result from a revocation of the 
order. 

The court does not find whether any of the factors alleged by 
plaintiff were or were not supportive of a determination to com- 
mence a review in this case. But the court cannot find that as a 
matter of law ITC may never consider any of these factors in decid- 
ing whether to commence a review. This is essentially what defen- 
dant requests when it states that the reasons offered by plaintiff 
were so facially deficient that no reasoned decision was necessary. 

The government, in its brief in opposition to plaintiff's motion for 
judgment on the administrative record, found it “noteworthy” that 
ITC had “discussed its interpretation of the requirements” of Sec- 
tion 1675[(b)]in “numerous proceedings.” See Government’s Brief at 
30. Two of the legal conclusions supposedly determinable from past 
cases are that plaintiff must establish (1) that the order itself did 
not create the “changed circumstances” and (2) that ITC may not 
reexamine conclusions drawn by the Commerce Department in its 
corollary investigation. If those are indeed ITC’s general legal con- 
clusions it remains ITC’s administrative duty to say so, to apply its 
legal conclusions to the particular facts of the petition before it and 
to articulate sufficient rational reasons for its denial of review, in 
order for the court to be able to fulfill its obligations.® 

While defendant’s counsel in a lengthy explication of the record 
requests that the court defer to ITC’s decision because plaintiff 
failed to specify sufficient facts to warrant a review, the court can 
not rely on agency counsel’s post hoc rationalizations interpreting 
the administrative record. Atcor, Inc. v. United States, 11 CIT 148, 
154, 658 F. Supp. 295, 300 (1987) (citing ILWU Local 142 v. Dono- 


5These two “legal conclusions” appear to be discernible, at least in part, from the cases discussed herein. See, 
e.g., Stainless Steel Plate From Sweden, 50 Fed. Reg. 43,613, 43,614 (1985), the determination underlying Avesta, 
wherein ITC found that it must be provided “persuasive reasons” why low import levels were not caused by the 
order at issue. Although these principles may have some epplicability here the court is not prepared to find that 
they appl;y in their broadest form to every fact situation. It seems unnecessary to discuss at this point situations 
in which one or the other may not be a correct statement 
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van, 10 CIT 161, 164, Slip. Op. No. 86-28 (March 13, 1986)). There is 
no way to ascertain whether counsel’s legal reasoning is or is not 
that of the body charged with making the determination, whether it 
reads the facts in the administrative record the same way as coun- 
sel does now, or even if the agency had any reasons at all at the 
time it issued its determination. What counsel asks is that the court 
substitute counsel’s reasoning for that of the agency. The court will 
not do this, anymore than it would substitute its own judgment for 
ITC’s. 

The court’s review of plaintiffs petition and a comparison of the 
factors articulated therein with the factors deemed relevant by ITC 
in various cases in which it previously granted (or even denied) re- 
view, lead the court to conclude that plaintiff has asserted enough 
of a claim of “changed circumstances sufficient to warrant a re- 
view” so that a reasoned decision addressing the claim must be 
provided. 

Accordingly, the court finds that ITC’s failure to state its reasons 
for denying plaintiff's request for Section 1675(b) review in the in- 
stant proceeding was contrary to law and the court remands this 
case with directions that ITC make a reasoned decision and state its 
reasons, so they may be reviewed if plaintiff remains dissatisfied 
with the resolution or explanation. ITC has twenty-five days to file 
its determination with the court. 





(Slip Op. 90-6) 
JAYRE CALIFORNIA, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-07-00970 


MEMORANDUM OPINION AND ORDER 


The Customs Service excluded certain merchandise from entry because as classifi- 
able as “[bjlouses and shirts: [wljomen’s,” under item 384.2305, TSUS, a visa under 
category 641 of the Multifiber Arrangement was required. Plaintiff contests the clas- 
sification, and claims that the merchandise is properly classifiable as “[p]ajamas and 
other nightwear,” under item 384.2525, TSUS, and contends that a visa under cate- 
gory 651 is appropriate. Plaintiff had tendered a visa under category 651. Plaintiff 
moves for summary judgment. The defendant opposes the motion. 

Held: Since the court concludes that there are material issues of fact in dispute, 
plaintiff's motion for summary judgment is denied. 

[Plaintiff's motion for summary judgment denied.] 


(Dated January 22, 1990) 


Law Offices of Elon A. Pollack, (Elon A. Pollack, and Michael R. Doram, Of Coun- 
sel), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Kenneth N. 
Wolf), and (Karen P. Binder, United States Customs Service, Of Counsel), for 
defendant. 
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Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Hong Kong, in 1985, and described on the 
customs invoice as “[ljadies’ 100% polyester woven nightgowns.” 

The imported merchandise was classified by the Customs Service 
as “[b]louses and shirts: [wlomen’s,” under item 384.2305 of the 
Tariff Schedules of the United States (TSUS), dutiable at the rate of 
34.2 per centum ad valorem. Based on this determination, a visa 
was required under category 641 of the Multifiber Arrangement. 
See Statistical Headnote 5, Schedule 3, TSUS (1985). The textile cat- 
egory system is “used by the United States in administering the 
textile trade agreement programs.” T.D. 72-175, 6 Cust. Bull. 319, 
319 (1972). 

Plaintiff protests this classification and contends that the import- 
ed merchandise is properly classifiable as “[plajamas and other 
nightwear,” under item 384.2525, TSUS. If the imported merchan- 
dise is properly classifiable under item 384.2525, as maintained by 
plaintiff, then the merchandise would be entitled to enter under a 
category 651 visa, and would be subject to a duty at the rate of 31.2 
per centum ad valorem. 

The merchandise in issue consists of the top portion of certain 
clothing described by plaintiff as Jayare’s Style No. 702. According 
to plaintiff, the bottoms had been imported earlier in a separate 
shipment. At the time of entry, plaintiff tendered to Customs a visa 
for category 651, which category corresponds to merchandise classi- 
fied as “[plajamas and other nightwear,” under item 384.2525, 
TSUS. Plaintiff was allowed to make entry into the warehouse with 
a category 651 visa. 

On February 5, 1986, plaintiff attempted to withdraw the mer- 
chandise by tendering to Customs entry documents for warehouse 
withdrawal. Customs, however, did not permit withdrawal. On 
March 3, 1986, Customs determined that the merchandise was clas- 
sifiable under item 384.2305, TSUS. Customs then refused to allow 
withdrawal of the merchandise on the ground that no visa for cate- 
gory 641 had been tendered. A category 641 visa is necessary for the 
importation of merchandise classified as “[bJlouses and shirts: 
[wlomen’s,” under item 384.2305, TSUS. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified Under: 
Schedule 3, Part 6, Subpart F: 


Women’s, girls’, or infants’ lace or net wearing apparel, 
whether or not ornamented, and other women’s, girls’, or 
infants’ wearing apparel, ornamented: 


Of man-made fibers: 
* * “ 


Not knit: 
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384.23 Blouses, coats, shirts, suits, swimming 
suits and other swimwear, trousers, 
wlacks iid ANOrte. 60.055. OE 34.2% ad val. 


Blouses and shirts: 


05 Women’s 
Claimed Under: 
Schedule 3, Part 6, Subpart F: 


Women’s, girls’, or infants’ lace or net wearing apparel, 
whether or not ornamented, and other women’s, girls’, or 
infants’ wearing apparel, ornamented: 


Of man-made fibers: 
* * * * * * * 


Not knit: 
* 


* * * * * * 


384.25 Dresses; dressing gowns, including bath- 
robes, beach robes, lounging robes, and 
similar apparel; pajamas and other 
nightwear; coveralls, overalls, jumpsuits, 
and similar apparel; other playsuits, 
washsuits, sunsuits, and similar apparel; 
skirts; vests with attachments for sleeves; 
parts of garments except parts of trou- 


sers, slacks, and shorts .................4. 31.2% ad val. 
* * * * * * * 
25 Pajamas and other nightwear 


The question presented is whether the imported merchandise has 
been properly classified by the Customs Service as “[bJlouses and 
shirts: [wjomen’s,” under item 384.2305, TSUS, requiring a visa 
under category 641, or whether it is properly classifiable as 
“{plajamas and other nightwear” under item 384.2525, TSUS, and, 
therefore, can enter under a category 651 visa, as contended by 
plaintiff. 

In order to decide this issue the court must consider “whether the 
government’s classification is correct, both independently and in 
comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed. 
Cir. 1984). Pursuant to 28 U.S.C. § 2639(a)(1) (1982), the govern- 
ment’s classification is presumed to be correct and the burden of 
proof is upon the party challenging the decision. See Jarvis Clark 
Co., 733 F.2d at 876. 

Pursuant to Rule 56 of the Rules of this Court, plaintiff has 
moved for summary judgment. Contending that there are material 
issues of fact in dispute, defendant opposes plaintiffs motion. Since 
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the court finds that material issues of fact are in dispute, plaintiff's 
motion for summary judgment is denied. 

On a motion for summary judgment, it is the function of the 
court to determine whether there are any factual disputes that are 
material to the resolution of the action. See Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247-48 (1986). It is fundamental that the 
court may not resolve or try factual issues on a motion for summary 
judgment. The court may only “determine whether there is a genu- 
ine issue for trial.” Id. at 249; see Yamaha Int’l Corp. v. United 
States, 3 CIT 108, 109 (1982). It is clear, therefore, that the court 
may properly grant summary judgment only if “there are no ‘genu- 
ine factual issues that properly can be resolved only by a finder of 
fact * * *.’” Liberty Lobby Inc. v. Rees, 852 F.2d 595, 598 (D.C. Cir. 
1988) (quoting Anderson, 477 U.S. at 250), cert. denied, 109 S. Ct. 
1118 (1989). 

In determining whether a fact is genuine or material to the dis- 
pute, the court can consider whether: 


a fact * * * tends to resolve any of the issues that have been 
properly raised by the parties. Consequently, in ruling on mo- 
tions for summary judgment federal courts have held that a 
fact or facts are material if they constitute a legal defense, or if 
their existence or nonexistence might affect the result of the 
action, or if the resolution of the issue they raise is so essential 
that the party against whom it is decided cannot prevail. 


10A C. Wright, A. Miller & M. Kane, Federal Practice and Proce- 
dure § 2725 (2d ed. 1983) (citations omitted). 

In support of its motion, plaintiff presents the affidavits of per- 
sons responsible for “ordering, importing, selling, distributing, and 
promoting” the merchandise in issue. See Novelty Import Co. v. 
United States, 60 Cust. Ct. 574, 582, C.D. 3462, 285 F. Supp. 160, 166 
(1968). 

Plaintiff has submitted the affidavit of Mr. Hilliard Herzog, vice 
president of Jayre California, Inc. Mr. Herzog stated that “Style No. 
702 * * * was developed by Jayre as women’s pajamas. This style 
consists of matching tops and bottoms and is constructed of light 
weight 100% polyester fabric.” He also stated that he ordered “ap- 
proximately 300 dozen sets of Style No. 702” from the Yintak Intex 
Co., Ltd., and that “Jayre has never ordered through Yintak Intex 
any wearing apparel except women’s nightgowns, pajamas and oth- 
er sleepwear.” Mr. Herzog’s affidavit also indicated that Jayre’s 
showroom in New York was located in a building “known as the 
‘lingerie building’ ” in which “[t]he other occupants of this building 
are sellers of lingerie and women’s intimate apparel.” 

The affidavit of Mr. Morty Turndorf, sales representative for 
Jayre, Inc., indicated that he “specifically solicited interest in Style 
702 * * *.” According to Mr. Turndorf, he “dealt only with the buy- 
ers who place orders for nightwear and other intimate apparel.” He 
stated that one customer, the May Company, placed an order for 
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Style No. 702 and that order was placed for May’s “Intimate Appar- 
el Department.” Mr. Turndorf added that “[t]hat Department sells 
only women’s intimate apparel, e.g., lingerie, nightwear, pajamas 
* * * [and] [i]t does not sell women’s shirts or blouses * * *.” 

Plaintiff also presents the affidavit of Ms. Martha Withers, mer- 
chandise manager of the “Intimate Apparel Department” for the 
May Company in Los Angeles. According to Ms. Withers’ affidavit, 
“May Company has purchased women’s nightwear, pajamas and 
other intimate apparel from Jayre,” but to her knowledge, “has not 
purchased women’s blouses, dresses or sportswear from Jayre.” Ms. 
Withers also states that her “Department does not sell women’s 
blouses or shirts * * *.” 

Whether an article is properly classifiable as “pajamas and other 
nightwear” or as a “blouse” or “shirt” is not new to this court. The 
cases of Mast Indus., Inc. v. United States, 9 CIT 549 (1985), and St. 
Eve Int'l, Inc. v. United States, 11 CIT 224 (1987) have also consid- 
ered this issue. 

In Mast, plaintiff challenged Customs’ “refusal to permit entry 
into the United States of merchandise invoiced as "Ladies 100% cot- 
ton woven night shirts’ from Hong Kong.” 9 CIT at 949-50. Plaintiff 
attempted to enter the merchandise under a category 351 visa, clas- 
sifiable as “[o]ther nightwear” under item 383.5026, TSUS. Customs 
classified the merchandise as “[b]louses, shirts, * * *” under item 
383.4782, TSUS, requiring a visa under category 341. In determin- 
ing that the merchandise was improperly excluded the court found 
“that the merchandise was designed, manufactured, marketed and 
used as nightwear.” Jd. at 551. 

The Mast court based its finding on a number of relevant facts. 
First, the court found that the subject merchandise, referred to by 
plaintiff as “VS 225,” was “sold exclusively in Victoria’s Secret 
stores * * *.” Id. The court also found that “[t]he only apparel sold 
in the eighty-two Victoria’s Secret stores [was] intimate apparel— 
silks, undergarments, sleepwear and robes. Victozia’s Secret stores 
do not sell sportswear or outerwear garments.” Jd. The court noted 
that within “all Victoria’s Secret stores, the VS 225 is located in a 
sleepwear section, on floor racks located approximately four feet 
from wall units where * * * matching robes are displayed.” Id. Sec- 
ond, the court discovered that “(t]he VS 225 was adapted from a 
Belgian-designed women’s nightwear garment,” and was “made of a 
100 percent cotton twill fabric, which was selected because it has a 
weight and softness appropriate for nightwear.” Jd. Third, the court 
ascertained that “(t]he Hong Kong factories which manufactured 
the VS 225 were instructed by plaintiff to manufacture the VS 225 
in their lingerie divisions.” Jd. Finally, the court considered the tes- 
timony of expert witnesses for both parties who, “while disagreeing 
as to whether the VS 225 [was] a nightwear item, agreed that most 
consumers purchase and use a garment in the manner in which it is 
marketed.” Jd. 
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The St. Eve case dealt with merchandise invoiced as “100% cot- 
ton knit garments for women.” 11 CIT at 225. Plaintiff attempted to 
enter the merchandise under a category 351 visa, classifiable as 
“pajamas and other nightwear” under item 383.3020, TSUS. Jd. at 
224. Customs, however, excluded the merchandise because it deter- 
mined that “the imported merchandise was properly classifiable as 
dresses, blouses or shirts, and [,] [therefore,] export visa * * * No. 
351 was not acceptable.” Jd. at 225. Plaintiff protested the exclusion 
and, upon the denial of the protest, brought suit. 

In St. Eve, the plaintiff contended that the merchandise was 
“chiefly used as pajamas and nightwear, [and] that this use ex- 
ceed[ed] all other uses * * *.” Jd. It was defendant’s position that 
the merchandise was “chiefly used by the ultimate consumer as 
outerwear, i.e., blouses, shirts and dresses.” Id. 

As in the Mast case, the St. Eve court overturned Customs and 
determined “that the merchandise is nightwear and entitled to 
enter the United States under item no. 383.3020, TSUS, and under 
Textile Quota No. 351.” Jd. at 231. In determining the chief use of 
the imported article, the St. Eve court set out the following factors 
to be considered: 


the general physical characteristics of the merchandise, the ex- 
pectations of the ultimate purchasers, the channels, class or 
kind of trade in which the merchandise moves, the environ- 
ment of the sale and the manner in which the merchandise is 
advertised and displayed, the use, if any, in the same manner 
as merchandise which defines the class, the economic practical- 
a” of so using the import, and the recognition in the trade of 
this use. 


Id. at 226. 

In applying these factors to the merchandise at issue in that case, 
the St. Eve court noted that “[t]he factories in Hong Kong which 
manufacture the garments do not produce dresses, blouses and 
shirts and the Hong Kong Board of Trade recognizes plaintiff as a 
manufacturer of sleep wear.” Jd. at 228. 

The court found that the merchandise was depicted in many cata- 
logues and brochures as “garments for sleepwear uses.” Jd. The 
court noted that the “[dJjefendant introduced into evidence a num- 
ber of retailing brochures in which the suggested use of the mer- 
chandise was as sportswear, e.g., as a beach cover up, as a top over 
jeans or skirts, or belted, as a dress.” Jd. The court concluded, how- 
ever, that the “[djefendant did not establish that the number of 
brochures or advertisements depicting uses other than as sleepwear 
exceeded those that depicted sleepwear uses.” Id. 

In addition, the court in St. Eve found that “[p]laintiff's witnesses 
and most of the sales brochures introduced into evidence (including 
those offered by the defendant) established that the merchandise 
[was] sold mainly in the sleepwear departments of major retail 
stores throughout the country[,]” and the garments were “priced 
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within the same range as other sleepwear * * *.” Jd. at 229. The 
court was also presented with expert testimony which concluded 
“that the instant merchandise [was] chiefly used as nightwear.” Jd. 
at 228. 

Finally, the St. Eve court reasoned that, even though the manu- 
facturer or retailer could not dictate the ultimate use of the mer- 
chandise, the facts established that: 


the garments [were] longer than most blouses and shirts, would 
be too bulky to be tucked into a skirt or pants, that many of the 
prints, which [were] positioned from neck to hem, would be in- 
terrupted and lose their design value by being either belted or 
tucked into skirts or pants, and that the fabric [was] too sheer 
to be worn out of doors without undergarments. Defendant 
demonstrated, through the use of a model and several of the 
garments at issue, that the merchandise [could] be used as tops 
for skirts or jeans, but did not establish that such use 
predominated over the sleepwear use. 


Id. at 230. 

In this case there is no factual evidence of the design, manufac- 
ture, marketing and advertising, presentation and sale of the mer- 
chandise in issue. Hence, there are material questions of fact in de- 
termining whether the merchandise is properly classifiable as 
“[plajamas and other nightwear,” under item 384.2525, TSUS, as 
contended by plaintiff, or as “[bjlouses and shirts: [wjomen’s,” under 
item 384.2305, TSUS, as contended by defendant. 

In essence there are material questions as to the merchandise’s 
design and its general physical characteristics. Unlike the Mast or 
St. Eve cases, where the merchandise was made of cotton, here the 
merchandise is made of polyester. Moreover, in Mast the cotton 
fabric “was selected because it [ha]d a weight and softness appropri- 
ate for nightwear.” 9 CIT at 551. Similarly, in St. Eve, the fabric 
was “too sheer to be worn out of doors.” 11 CIT at 230. 

In this case, plaintiff's own sales confirmation describes the mer- 
chandise as “[l]adies top, 100% polyester crepe de chine, printed 
stripe, crew neck, half placket with 3 wrapped buttons, long sleeves, 
white fabric at placket, buttons, armhole, neckline, cuff and round 
bottom.” As set forth in Fairchild’s Dictionary of Fashion, “crepe de 
chine” is “[fline lightweight silk or rayon fabric with crepy texture 
made of highly twisted yarns, piece-dyed or printed; used for dresses 
or blouses.” Calasibetta, Fairchild’s Dictionary of Fashion 189 
(1975) (emphasis in original). Similarly, in The Modern Textile Dic- 
tionary, “crepe de chine” is defined as: “[ujsed for blouses, dress 
goods, evening wear * * *. The material is form-fitting * * *. This 
fair-to-excellent quality staple is dyed or printed. It is easy to ma- 
nipulate, launders well, and gives good wear.” Linton, The Modern 
Textile Dictionary 262 (1954). 
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As set forth in the sworn deposition of Customs’ Import Special- 
ist, Dolores N. Fortini, the merchandise in question “is used as a 
shirt. The way it was imported, it could be used for nothing else.” 
Specialist Fortini stated that Style No. 702 as imported was “not 
long enough to be a nightgown[,]” and could not be a pajama be- 
cause “[p]jajamas require a bottom, which I did not have.” According 
to Specialist Fortini, the Customs Service guidelines basically estab- 
lish that “shirts” must “hit the waist or just below, * * * have 
sleeves that are tight, * * * have a placket on the front.” Specialist 
Fortini stated that the merchandise in question “had all of those 
features.” 

Moreover, material questions of fact exist as to the merchandise’s 
manufacture. In Mast, plaintiff directed the factories which manu- 
factured the garment to do so in their “lingerie division.” 9 CIT at 
551. Similarly, in St. Eve, the plaintiff was recognized as a ““manu- 
facturer of sleepwear” and its factories did not produce any dresses, 
blouses or shirts. See 11 CIT at 228. In this case, no information is 
provided as to the factories which produce the merchandise. Mr. 
Herzog states in his affidavit that “an order [was] placed with 
Yintak Intex Co., Ltd. calling for the manufacture of approximately 
300 dozen sets of Style No. 702.” Yintak, however, is not the manu- 
facturer. In response to one of defendant’s interrogatories, plaintiff 
identified Star Garments Fty, Ltd. as the manufacturer. No infor- 
mation has been provided pertaining to Star Garments. 

It is also pertinent that there are questions of fact as to the mer- 
chandise’s presentation and sales. In Mast, the merchandise was 
sold exclusively in Victoria’s Secret stores, which sold only intimate 
apparel such as sleepwear, and sold no sportswear or outerwear. See 
9 CIT at 551. In St. Eve, it was established that the merchandise 
was sold mainly in the sleepwear departments of major retail 
stores. See 11 CIT at 229. 

In this case, it is known that the May Company had placed an or- 
der for the merchandise in question. It was also stated in the affida- 
vit of Martha Withers that the order had been placed by May Com- 
pany’s “Intimate Apparel Department,” and that this department 
sells items such as “nightgowns, pajamas, loungewear and sleep- 
wear” but not “blouses or shirts.” In response to one of defendant’s 
interrogatories, plaintiff also admitted that an order was placed by 
Burdines in Miami. Plaintiff, however, has failed to provide any rel- 
evant information as to Burdine’s sales practices or presentation 
with respect to the merchandise in question. Indeed, plaintiff states 
that it is not “cognizant of the department” which placed the order. 

Material questions of fact also exist as to the marketing and ad- 
vertising of the merchandise in question. In St. Eve, plaintiff had 
advertised “its garments in sales catalogues and in the fashion me- 
dia as sleepwear.” 11 CIT at 228. In this case, plaintiff did not pro- 
vide the court with any advertising or marketing information. The 
only evidence submitted is a copy of a design sketch. This sketch 
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can hardly be considered the equivalent of a catalogue or advertise- 
ment that indicates how the merchandise in question is to be used. 

Finally, plaintiff contends that “the recognized definitions of 
nightwear” support its position that “the article is designed, made, 
and sold as the top of a pajama set and is, therefore, nightwear for 
quota category purposes * * *.” 

It is noteworthy that among the lexicographic sources cited by 
plaintiff is the Customs Service’s Textile Category Guidelines’ defini- 
tion of pajamas which states that “[plajamas * * * consist of an up- 
per part of pullover or coat style, with long, short or no sleeves and 
a lower part of short, intermediate, or long trouser-like garments or 
of any style panties.” (emphasis added). it is not disputed that the 
merchandise in issue contained no “bottoms,” and that the “bot- 
toms” had been imported earlier in a separate shipment. 

According to the affidavit of Mr. Turndorf, plaintiff intended to 
combine the imported upper portions of Jayre Style No. 702 with 
the previously imported bottom portions. In plaintiff's sales confir- 
mation, however, the “bottoms” are listed separately from the tops 
and are described as “[l]adies pants, 100% polyester crepe de chine, 
printed stripe, elastic at waist, white fabric at leg hole * * *.” They 
were not described as “pajamas” or “pajama bottoms.” Further- 
more, though Specialist Fortini acknowledged that she was made 
aware of “pants that were in the warehouse that * * * were going to 
[be] put together with the top and in fact have pajamasj[,]” she stat- 
ed that when she “inquired as to what kind of visa category [plain- 
tiff] had for the bottoms * * * the issue was dropped.” Suffice it to 
say that there is a question of fact as to whether the merchandise 
was to be sold, packaged or advertised as a set. 

In sum, there are material questions of fact as to the proper clas- 
sification of the imported merchandise. Accordingly, plaintiff's mo- 
tion for summary judgment is denied. 
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